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denial and offered evidence as to the nature and value of the services rendered 
by the plaintiff. Held, that such evidence was admissible to rebut the implica- 
tion of a promise to pay. Clare v. Kelley (1919, Sup. Ct.) 177 N. Y. Supp. 212. 
It is generally said that an account stated will be deemed conclusive between 
the parties, unless fraud, mistake, or omission is alleged and proved. Commer- 
cial Electrical Supply Co. v. Meysenberg (1900) 85 Mo. App. 337. Following 
this doctrine, testimony concerning the quality of the goods sold, which was the 
basis of an account stated, has been excluded. Tabor Coal & Supply Co. v. 
Cohen (1914) 189 111. App. 100. However, the court in the instant case arrived 
at a contrary conclusion, and it is submitted rightly so, both on principle and 
authority. An account stated presupposes a subsisting debt, hence any facts 
tending to destroy the plaintiff's claim ought to be admitted under a general 
denial. Mayer Coal Co. v. Stallsmith (1913) 89 Kan. 81, 129 Pac. 831. So the 
previous transactions between parties may be investigated to ascertain whether 
or not the relationship of debtor and creditor ever existed. See Cooper v. 
Upton (1906) 60 W. Va. 648, 657, 64 S. E. 523, 527. And it is competent for 
the defendant to prove the payments made before the time when the complaint 
alleges an account was stated. Kaminsky v. Mcndclson (1898, Sup. Ct.) 25 
Misc. 500, 54 N. Y. Supp. 1010. Some courts have gone even further in deter- 
mining the prior existence of the account which was stated, and under a general 
denial have usually allowed the introduction of any facts or circumstances which 
would tend to show the inherent improbability of the defendant's agreement to 
such an account. Coffee v. Williams (1894) 103 Calif. 550, 37 Pac. 504; Baker 
v. Griffin (1904, Sup. Ct.) 43 Misc. 1, 86 N. Y. Supp. 579. In accord with this 
rule, the defendant in the principal case was permitted to show the nature and 
value of the services rendered, not for the purpose of diminishing the recovery, 
but as evidence that no account was stated. Such evidence is relevant and has 
a logical bearing upon the probability of the occurrence of the transaction which 
the plaintiff claims resulted in the creation of the new liquidated debt. 



Property — Dedication — Acceptance — Recording Plat. — A tract of land was 
platted by its owner upon a map, designating certain portions as streets and 
highways. The map was filed and recorded, though the street was never used 
or formally accepted. Sometime thereafter, the plaintiff and the predecessor of 
the defendant's grantor acquired the land on either side of the disputed street by 
deed, but no specific reference was made to the map. The plaintiff remained in 
possession of his land and the street until ousted by the defendant's grantor, 
who conveyed lots 2 and 3, as indicated on the recorded map, to the defendant. 
The plaintiff brought ejectment against the defendant, who claimed title, as an 
abutting land owner, to the center of this street. Held, that the plaintiff should 
recover, since the dedication had never been accepted and, therefore, the defend- 
ant's deed carried no title to the street. Elliott v. Mcintosh (1919, Calif.) 183 
Pac. 692. 

By the doctrine of dedication, a private owner by informal action is enabled 
to create a legal power in the public to vest in itself title in his land. See 
Elliott, Roads & Streets (3d ed. 191 1) ch. v. This has usually been based upon 
the theory of estoppel, though text writers have voiced much opposition to this, 
on the ground that in many cases the general public has not altered its position 
in reliance on the offer. See Pittsburg, etc. Ry. v. Crown Point (1808) 150 Ind. 
536, 550, 50 N. E. 741, 745 ; Angell, Highways (3d ed. 1886) sec. 156. Dedica- 
tion cannot be said to be in the nature of a grant, since it requires no writing 
or definite grantee. Forney v. Calhoun County (1888) 84 Ala. 215, 4 So. 153. 
Hence the rule would seem to be a mere anomaly that has grown up in the law 
of conveyances. The great weight of authority requires the public to accept 
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this offer, by user or otherwise, within a reasonable time in order to complete 
the dedication. City of Venice v. Madison County Ferry Co. (1905) 216 111. 
345. 75 N. E. 105. This seems not to have been done in the instant case. But 
some courts hold that an acceptance of the tender of dedication is unnecessary 
to make it irrevocable. See South Amboy v. New York, etc. R. R. (1901, Ct. 
Err.) 66 N. J. L. 623, 625, 50 Atl. 368, 369. However, when third persons have 
acquired rights which would be impaired by revocation, or have made contracts 
for valuable consideration founded on the supposed appropriation of the prop- 
erty to the uses indicated, the offer is always irrevocable, regardless of accept- 
ance by the public. Boise City v. Hon (1908) 14 Ida. 272, 04 Pac. 167. So 
dedication may be established by a sale of lots with reference to the grantor's 
recorded map. Attorney General v. Onset Bay Grove Ass'n (1915) 221 Mass. 
342, 109 N. E. 165. Yet merely laying out grounds, without actually throwing 
them open to use, or without selling the lots in reference to the plat, will not 
generally constitute a dedication. See Hillmer Co. v. Beher (1914) 264 111. 568, 
580, 106 N. E. 481, 486. And in the instant case, since the public failed to act 
on the grantor's offer and no conveyance was made in view of the map, it is 
submitted that the court rightly held that there was no valid dedication. 



Property — Oral Contract — Part Performance — Statute of Frauds — Pos- 
session. — The plaintiff, having made an oral contract with the defendant for the 
purchase of land, and being authorized to take possession, represented to the 
tenant at will under the defendant, that he had bought the land and recorded the 
deed. Thereupon the tenant attorned to the plaintiff, but on learning that the 
contract for sale was oral, bought the land himself and recorded the deed. The 
plaintiff brought an action for specific performance. Held, that the plaintiff 
should have no relief, because his possession was not sufficient to avoid the effect 
of the statute of frauds. Hambey v. Wood (1919, Calif.) 184 Pac. 9. 

It is now well established in England and most American jurisdictions that 
receiving or taking possession of land with acquiescence takes a sale out of the 
statute of frauds. See 1 Ames, Cases m Equity Jurisdiction (1904) 279, note. 
In the instant case the plaintiff's possession was held insufficient to avoid the 
operation of the statute, because it did not render him liable to an action of 
trespass and did not clearly evidence the new ownership. These are two of the 
various reasons used in attempts to explain the above exception, which was arbi- 
trarily construed into the statute soon after it was passed. Cf. Butcher v. 
Stapely (1685, Eng. Ch.) 1 Vernon, 363; see Maddison v. Alderson (1883, 
H. L.) 8 App. Cas. 467, 489. But the result of the oral agreement in the present 
case was to give the vendee a license or privilege to enter sufficient to bar the 
action of trespass, if the plaintiff himself had entered, until revocation followed 
by reasonable time to withdraw. See Glass v. Hulbert (1869) 102 Mass. 24, 
33. Thus the trespass doctrine would seem to be without force. There is 
authority for the second reason of the decision, namely, that the new possession 
must be of such a character as to evidence clearly a change of ownership. See 
Pomeroy, Specific Performance of Contracts (2d ed. 1897) sec. 120. The ques- 
tion whether or not possession is notice applies only where third parties are 
affected. Possession normally is notice, but this is not the reason why the 
possession takes the case out of the statute. Probably the reason why the mis- 
conception arose that the taking of possession removed the case from the opera- 
tion of the statute, was that the delivery of possession was considered as equiv- 
alent to a conveyance, and therefore the contract was regarded as executed. 
Cf. Butcher v. Stapely, supra. There being no third parties in interest in the 
instant case it would seem that the doctrine of notice would not apply. It is 
submitted that an attornment made and accepted in good faith and with the 



